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January 25, 2021 

Barbara Lindsey 
2800 Westminster Avenue 
Dallas, TX 75205 
 
Court of Appeals 
Fifth District of Texas at Dallas 
c/o Lisa Matz, Clerk of the Court 
600 Commerce Street, Suite 200 
Dallas, Texas 75202 
 
Re: Court of Appeals No. 05-20-01081-CV, Lindsey v. Adler 
Trial Court Case No. DC-19-07358 
 

Dear Clerk, 

 

The following is Appellant’s Letter Brief in response to this Court’s request 
for briefing on the issue of Jurisdiction. 

 

INTRODUCTION 

COURT OF APPEALS JURISDICTION BRIEFING REQUEST 

The  COA’s 1/13/21 Letter to Appellant and Plaintiff provided an 
opportunity to brief on Jurisdiction for this Appeal.  Appellant respectfully submits 
this letter brief in response to the same. 

FACTS AND RELEVANT PROCEDURAL BACKGROUND 

The case giving rise to this Appeal stems from a 2009 incident during a scar 
removal procedure.  Plaintiff Barbara Lindsey (“Plaintiff”) alleges she was 
unwittingly injected with two foreign bodies, into her forehead.  Plaintiff 
discovered the First Foreign Body in 2011, and the Second Foreign Body in 2017.  
She sued within two years of discovery in each case.  [CR 210-211] 
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In This Case the Second Foreign Body was not known to exist until it was 
removed by a surgeon, in 2017.  Plaintiff’s operative Second Amended Petition  
[CR 212 at paragraph 12; 214 at paragraph 21].   

Plaintiff’s 2017 lawsuit named three parties Max Adler MD; nurse Linda 
White; and Max Adler MDPA (collectively “Defendants”).  The case is styled 
Lindsey v. Adler (“This Case”).  Plaintiff’s operative Second Amended Petition 
[CR 210-211]. 

This Instant Appeal arises from a Dismissal Order signed on 11/9/20 [CR  
528-529] (“The Order”). 

The Order resulted from Defendants’ CPRC 74.351(b) Motion to Dismiss 
for an alleged failure to serve Expert Reporting. [CR 299-401] (“Dismissal 
Motion”).  However, the Docket shows Plaintiff served her expert report and CV, 
noted as a “Designation,” on 9/18/2019 [CR 7, item dated 9/18/2019].  This appeal 
therefore centers on Plaintiff’s timely and reasonable service of her expert report 
and CV, yet suffering a dismissal under CPRC 74.351(b).   

 

ARGUMENT 

COURT OF APPEALS JURISDICTION RULES 

Appeals are only allowed upon final orders and specifically authorized 
interlocutory appeals.  See Texas Civ. Prac. & Rem.Code §§ 51.012, 51.014(a).   

As better stated, “the general rule, with a few mostly statutory exceptions, is 
that an appeal may be taken only from a final judgment." Lehmann v. Har-Con, 39 
S.W.3d 191, at 195 (Tex.2001)[Italics supplied]. 

As applicable to this case, Lehman settled the question of how to determine 
the finality in any order: “A judgment issued without a conventional trial on the 
merits is final for purposes of appeal if it: (1) actually disposes of all claims and all 
parties before the court; or (2) states with unmistakable clarity it is a final 
judgment as to all claims and all parties. Lehmann, at 192. 
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STATUTORY AUTHORITY FOR APPEALS IN THIS CASE  

In This Case, the Dismissal was under CPRC 74.351 which provides only 
two avenues for Interlocutory Appeals: 

"First, an immediate appeal can be taken if a trial court denies relief sought under 
subpart (b). Second, an immediate appeal is allowed when a trial court grants relief 
under subpart (l). [Footnotes omitted].  Lewis v. Funderburk, 253 S.W.3d 204, at 
207 (2008).  

Because The Order grants a CRPC 74.351(b) motion, an interlocutory 
appeal is not permitted in the relevant statute.  

Therefore, our Jurisdiction would have to stem from a finding of finality in 
The Order at issue.  Thanks to Lehman, finding finality only requires confirming 
an order “actually disposes of all claims and parties then before the court, 
regardless of its language.” Lehmann, at 192 [Italics Added]. 

Determining finality in turn prompts a review:  "To determine whether an 
order disposes of all pending claims and parties, it may of course be necessary for 
the appellate court to look to the record in the case."  Lehmann, at 205-206.  

 

THE RECORD ESTABLISHES THE ORDER ACTUALLY DISPOSES OF ALL 
CLAIMS IN THIS CASE  

While some Orders may preserve claims, or counterclaims, the docket for 
This Case shows no cross-complaint or other claims [CR 5-14].  The only claims 
presented are those in Plaintiff Second Amended Petition.  [CR 210-211]. 

Looking through the specific language of The Order shows the trial Court 
grouped all of Plaintiff’s claims together as "Plaintiff's Claims...” and clearly 
proceeded to dismiss them: “…are dismissed." [CR  528-529].   

The Court’s Docket also shows no subsequent Complaint or any actual 
amendments to the Plaintiff’s Operative Second Amended Complaint.  [CR 5-14].  
This is due to the preclusive effect of The Order: any newly added Defendant 
would simply repeat Defendants Motion to Dismiss, and thereby also evade 
liability. 



 
Appellant’s Letter Brief re Jurisdiction 
Page 4 of 6 
 

The language used in The Order dismisses all of Plaintiff’s claims, as to any 
Defendant to which it applies.   

 

THE RECORD ESTABLISHES THE ORDER ACTUALLY DISPOSES OF ALL 
DEFENDANTS IN THIS CASE 

In this case the Order states "Defendants Max Adler, M.D., Max Adler, 
M.D., P.A. f/k/a Park Cities Dermatology Center a/k/a Coppell Dermatology and 
Linda White are hereby DISMISSED," [CR  528-529]. 

Those three defendants named in the Order are all of the named Defendants 
in Plaintiff’s operative Second Amended Petition.   [CR 210-211].  The Docket 
also shows there’s been no order to add any further defendants to the action.  [CR  
12-13]   

The actual effect of The Order is to dispose of all defendants, and to dispose 
of all claims in the case. 

 

WITH RESPECT TO ATTORNEYS’ FEES AND COSTS, THE CONDUCT OF 
THE PARTIES SHOWS THE ORDER IS INTENDED TO DISPOSE OF ANY 
CLAIM FOR ATTORNEYS FEES AND COSTS 

Finality “must be resolved by a determination of the intention of the court, 
as gathered from the language of the decree and the record as a whole, aided on 
occasion by the conduct of the parties.” Lehmann, at 203. 

This Appellate Court’s Request for Briefing outlines a potential remaining 
issue, which is Attorneys’ fees and costs.  Upon prevailing on a CPRC 74.351(b) 
motion, that statute’s subsection (1) makes the award of attorneys’ fees and costs 
mandatory for the Court.  It does not, however, make seeking Attorneys’ Fees 
mandatory for the prevailing party.   

Given the facts of some medical malpractice cases one can imagine a fee 
award creating bad press for the carriers or other institutions involved.  In other 
cases, the Plaintiff’s situation might make a poor candidate for a fee award as well.  
Thus, Defendants’ right to a fee award may properly be waived. 
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In This Case, the issue of Attorneys’ Fees was not mentioned in Defendants’ 
Motion to Dismiss.  There was no argument, no evidence, and no way for the 
Judge to determine what a reasonable fee would be.  [CR 299-308].  In terms of the 
conduct of the Parties, Defendants thus proved a lack of interest in seeking 
Attorneys’ Fees or costs.  The absence of fees or costs in The Order was well 
intended by Defendants.   

It is also relevant that Defendants Drafted and Proposed The Order.  Docket, 
Defendants’ proposed Order [CR 12, Item dated 11/9/2020].  If Defendants’ were 
truly maintaining a claim for Attorneys’ fees, they would have drafted that into 
their Proposed Order as well.  They did not.  The Order [CR 528-529].   
Defendants intentionally omitted Fees and costs from the Order, indicating 
Defendants’ were intentionally waiving the issue of attorneys’ fees. 

In addition, the Docket shows Defendants did not seek Attorneys' fees or 
costs in the 39 days that elapsed from the 11/09/20 signing of the Order until 
12/18/20 [CR  12-13]; evidencing the Defendants' intent to waive fees and costs.     

Another observable fact from the Docket is Defendants’ unwillingness to 
appeal The Order for lack of an attorneys’ fee or costs award.  [CR  12-14].  After 
this passage of time the Appeals Court can reasonably conclude Defendants’ are 
not interested in seeking their attorneys’ fees or have waived the same, so that the 
Order they drafted was intended to actually dispose of all parties and claims. 

This conclusion of a waiver of Attorneys’ fees in This Case is further 
supported by Defendants conduct in the 2011 case, a lawsuit filed for the First 
Foreign Body discovered at Plaintiff’s injection site.  There after prevailing on a 
CPRC 74.351 Motion, Defendants prepared a proposed order that also did not seek 
their Attorneys fees in that case.  [CR 357].  This may be pattern and practice, or 
just a decision made in this case.  Either case it is apparent that Defendant’s did not 
wish to pursue Attorney’s fees or costs in this matter, and instead intended The 
Order to dispose of all claims and parties. 

This Appeals Court can reasonably review Defendants’ conduct herein and 
conclude Defendants’ will not be seeking their attorneys’ fees or costs, and rather 
intended The Order to dispose of all claims and parties in this matter. 
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EQUITY, THE OPEN COURT DOCTRINE, AND DUE PROCESS FAVORS 
JURISDICTION IN THIS CASE OR AT LEAST ABATEMENT IN THIS 
APPEAL 

Lehmann established that “If the appellate court is uncertain about the intent 
of the order, it can abate the appeal to permit clarification by the trial court.” 
Lehmann, at 206.  Should this Appeals Court find a lack of jurisdiction, abatement 
is a remedy that could reduce unnecessary burdens on the litigants herein. 

Further, "[i]n the past we have tried to ensure that the right to appeal is not 
lost by an overly technical application of the law."  Lehmann, at 205. 

Rigidity in the law seems to foster predictability, but can also harbor 
injustice.  It would be inequitable for Defendants' choice regarding Attorneys' fees 
to leave Plaintiff without a Final Judgment, and thus without a proper right to 
appeal.   

 

CONCLUSION 

Accordingly, The Order here at issue actually disposes of every pending 
claim and party, meeting Lehman's test for finality, and allowing this Honorable 
Appeals Court to hear this case.     

 

Respectfully Submitted, 

/s 

Barbara Lindsey 
Appellant Pro Se 
 




